STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CHARLES HESTON, OAK HAVEN
PRESERVATI ON ASSCCI ATI ON,
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WAL- MART STORES EAST, L.P.,
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REVI SED RECOMVENDED ORDER

Thi s cause cane before the undersigned after an Order of
Remand was i ssued by the Adm nistration Conm ssion on June 25,
2004. (A copy of the Order of Remand was faxed to the Division
of Admi nistrative Hearings on June 30, 2004.) The issue in this
case is whether a small scal e devel opnent anendnent adopted by
Respondent, City of Jacksonville (City), on Cctober 27, 2003, is
in conmpliance. That anmendnent authorizes a change in the | and

use category in the Future Land Use Map (FLUM on an 8.5-acre



parcel of property owned by Intervenor, Bartram Atlantic, LLP
(Bartram, from Residential Professional Institution (RPI) to
Nei ghbor hood Commercial (NC), a nore intensive conmercial use.

| ntervenor, Wal-Mart Stores East, L.P. (Wal-Mart), has a
contract to purchase the property fromBartramand intends to
construct a 40,000 square-foot freestandi ng Wl - Mart grocery
store and a 7,500 square-foot outparcel for limted retail uses.
The anmendnent is opposed by Petitioners, who are an associati on
of honmeowners and ot her individual honeowners who reside

adj acent to, or near, the Bartram property.

On March 5, 2004, the undersigned entered a Recommended
Order determ ning that the amendnent was not in conpliance
because it conflicted with Future Land Use El enent (FLUE)
Policies 1.1.7, 1.1.8, 3.2.1, and 3.2.5 of the Gty's
Conpr ehensi ve Plan (Pl an).

On June 25, 2004, the Admi nistration Conm ssion entered its
Order of Remand for the purposes of:

(1) accept[ing] "additional evidence solely
on the issue of whether the City of
Jacksonvil |l e has amended its H ghway
Functional and C assification Map to change
the designation of Bartram Road from a | ocal
road to a collector road[,]" and "to nake
any additional Findings of Fact and/or
Concl usi ons of Law as [the adm nistrative

| aw j udge] deens appropriate in |ight of
this additional evidence."



(2) mak[ing] any additional Findings of

Fact and/or Concl usions of Law based on the

existing record that [the adm nistrative | aw

j udge] deens appropriate to clarify [an]

i nternal inconsistency” regarding the

"anmendnment's conpliance (or |ack thereof)

with Policy 1.1.7 in the Cty's Future Land

Use Elenent” [since it appeared that

Petitioners had not raised this issue].
(Order of Renmand, paragraphs 9 and 10)

The Order of Remand further required that the undersigned
"file a Revised Recomrended Order, consistent with the
directives herein, within 30 days of the date of this Order of
Remand, " or by July 26, 2004.!

On July 8, 2004, the parties filed a Stipulation of
Suppl erent al Record Evidence (Stipulation), which contained
stipulated findings that the Cty had anended its H ghway and
Functional C assification Map (Map) to change the classification
of Bartram Road froma local road to a collector. Also, on
July 9, 2004, Petitioners filed a Voluntary Consent to |ssue
Preclusion as to Policy 1.1.7 of the Gty of Jacksonville
Conpr ehensive Plan, in which they voluntarily agreed that Policy
1.1.7 "is not inissue.” On the sane day, a tel ephonic
conference call was conducted with all parties to discuss the
parties' view as to what further findings, if any, were

necessary to conformthe Revised Recommended Order with the

directives of the Order of Remand. On July 12, 2004,



Petitioners filed a Menorandum of Law on Remand, while on

July 13, 2004, the Cty and Intervenors filed a Menorandum of
Law on Legal Inport of Supplenental Evidence on Renmand.

Finally, on July 13, 2004, Petitioners filed a Motion to Strike
footnote 6 of the Gty's and Intervenors' filing. The filings
of the parties have been considered in the preparation of this
Revi sed Recommended O der

FI NDI NGS OF FACT

In accordance with the Order of Renmand, the follow ng
addi tional findings of fact are nade:
1. By Odinance No. 2003-1070-E, the City seeks to change
the land use on Bartrams property fromRPI to NC, a nore
i ntensive commercial use. FLUE Policy 3.2.5 inposes the
followi ng requirenents for the reclassification of property to
t he NC category:
The City shall require nei ghborhood
commercial uses to be located in nodes at
the intersections of collector and arteria
roads. Prohibit the |ocation of
nei ghbor hood comrercial uses interior to
residential nei ghborhoods in a manner that

wi || encourage the use of |ocal streets for
non-residential traffic. (Enphasis added)

2. Under this policy, in order for Bartram s property to
be reclassified, it nust be |located within a node (as defined in
the Definitions portion of the FLUE), and the node nust be at

the intersection of collector and arterial roads.



3. In the Recormended Order dated March 5, 2004, a
determi nation was nmade that the plan anendnent was i nconsi stent
with Policy 3.2.5 based on the testinony of the CGty's Director
of Pl anni ng and Devel opnent, who testified that at the tine of
the hearing in January 2004, Bartram Road (which sits on the
eastern side of Bartram's property and forns an intersection
with Atlantic Boulevard) was still classified as a |ocal road on
the City's Map. See Transcript Volume 1, page 100, and Fi nding
of Fact 28. Therefore, when the anendnent was adopted, and even
at the time of the final hearing, the property was not | ocated
at the intersection of a collector and arterial road.

4. The parties' Stipulation indicates that on Novenber 12,
2003, or after the anendnent being chall enged here was adopt ed,
the Gty adopted Ordinance No. 2003-1244-E, which nade certain
revisions and nodifications to Map T-2 and rel ated text of the
Plan's Transportation Elenment. (According to the Stipulation,
the prelimnary steps for making this change began in May 2003,
when legislation was filed with the Gty Council asking that the
City Council consider certain revisions and nodifications to the
Map.) Anong the revisions approved by Ordi nance No. 2003-1244-E
was the reclassification of Bartram Road froma |ocal road to a
collector. The anendnent was then transmtted to the Departnent

of Conmunity Affairs (Departnent) for its conpliance review



5. On January 19, 2004, the Departnent found Ordi nance No.
2003-1244-E to be in conpliance and on the sane date published a
Notice of Intent to Find the Duval/Jacksonville Conprehensive
Plan in Conpliance (Notice of Intent). The Notice of Intent
becane final agency action on February 9, 2004, when no petition
was filed to challenge the Departnent's action. Thus, the
change in the classification of Bartram Road becane effective on
February 9, 2004, or approximtely three and one-half nonths
after the small scal e anendnent was adopt ed.

6. Based on this post-adoption hearing change, Bartranm s
property is now | ocated at the intersection of a collector road
(Bartram Road) and an arterial road (Atlantic Boul evard). As
such, the plan amendnment no | onger conflicts with that portion
of Policy 3.2.5 which requires that NC property be | ocated only
at the intersections of collector and arterial roads.?

7. However, as noted above, FLUE Policy 3.2.5 also
requires that NC property be located "in nodes."™ A node is
defined in the Definitions portion of the FLUE as foll ows:

A focal point within the context of a

| arger, contiguous area surrounding it. It
is an area of concentrated activity that
attracts people fromoutside its boundaries
for purposes of interaction within that
area. The devel oped or devel opabl e | and
areas at the confluence of collector or

hi gher cl assified roadways, which are
suitable for mediumto high densities and



intensities of use for either single,
mul tiple or mxed use devel opnents.

8. Under this policy, then, a node exists if the
devel opabl e | and area (the vacant Bartram property) is at the
confluence of a collector or higher classified roadway (the
intersection of Bartram Road and Atl antic Boul evard), and the
land is "suitable for mediumto high densities and intensities
of use for either single, nultiple or mxed use devel opnents."
9. This issue was resolved against the City and
I ntervenors in Findings of Fact 29-33 of the Reconmended Order
dated March 5, 2004. More specifically, the evidence supported
a finding that a node does not exist at the southwest corner of
the intersection of Bartram Road and Atl antic Boul evard, where
Bartram s property is |located. See Finding of Fact 33 ("[T]he
node . . . extends fromthe intersection [of University and
Atl antic Boul evards] westward in a lineal fashion along the
sout hern side of Atlantic Boulevard until the end of the
exi sting devel opnent, that is, the Publix shopping center [or
t he sout heast quadrant of the intersection of Bartram Road and
Atl antic Boul evard], where virtually all conmercial uses on both
sides of the roadway end."). Therefore, the node ends on the
eastern side of the intersection of Bartram Road and Atl antic

Boul evard and does not extend across Bartram Road to the Bartram



property. The reclassification of Bartram Road to a coll ector
does not affect this finding.?

10. In addition, the Bartram parcel is currently
classified as RPI, consistent with its historical institutional
use and the character of the neighborhood. As noted in Findings
of Fact 11-17, 35, and 37 of the Recommended Order dated
March 5, 2004, the adjacent use to the west of the Bartram
property remains a historic church, which abuts the mainly
undevel oped | ands to the west of the church; the lands to the
sout h and sout hwest renmai n decades-old single fam |y residences;
and the lands to the north Iikew se remain | argely decades-old
resi dences. G ven this character of the neighborhood, the
Bartram property is not suitable for nediumor high densities or
intensities of the type authorized under the NC | and use
category. Therefore, even though Bartram Road has been
reclassified as a collector, the plan anendnment still conflicts
with Policy 3.2.5 since the Bartram property is not within a
node, as that termis defined in the Plan.

11. As noted in Findings of Fact 29 through 36 of the
Recommended Order dated March 5, 2004, the plan anendnent al so
conflicts with FLUE Policies 1.1.8 and 3.2.1. The

reclassification of Bartram Road does not affect these findings,



and they are reaffirmed. Therefore, the plan anmendnent
continues to be inconsistent with FLUE Policies 1.1.8 and 3. 2. 1.

12. Because Policy 1.1.7 was not specifically raised by
Petitioners in their pleadings, and they have consented to the
exclusion of that issue, any finding that the plan anmendnent is
inconsistent with that policy is not relevant and need not be
considered in the disposition of this matter.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Section 163.3187(3), Florida Statutes (2003).

14. Section 163.3187(3)(a), Florida Statutes (2003),
provi des as follows:

In the proceeding, the |ocal governnent's
determ nation that the small scale

devel opment anmendnment is in conpliance is
presuned to be correct. The | ocal
governnent's determ nation shall be
sustained unless it is shown by a
preponder ance of the evidence that the
anmendnent is not in conpliance with the
requi rements of this act.

15. Under this statute, the City's determ nation that the
pl an anendnent is in conpliance nust be accepted as being
correct unless the preponderance of the evidence establishes

ot herwise. Therefore, the test is whether the evidence supports

or contradicts the City's determ nation. Denig v. Town of




Ponona Park, Case No. 01-4845GM 2001 W 1592220 (DOAH June 18,

2002; Adnmin. Comm Cct. 23, 2002).

16. By a preponderance of the evidence, Petitioners have
shown that the plan amendnent conflicts with Policies 1.1.8,
3.2.1, and 3.2.5. Therefore, in these respects, the evidence
contradicts the City's determnation, and it is concluded that
the plan amendnent is internally inconsistent with the Pl an.
Because the FLUMwi || not be consistent with other el enments of
the Plan, the plan anendnment is not in conpliance. Coastal

Devel opnent of North Fla., Inc. et al. v. City of Jacksonville,

788 So. 2d 204, 208 (Fla. 2001)("the FLUM nust be internally

consistent with the other elenments of the conprehensive plan.").
17. Petitioners' Mtion to Strike footnote 6 of the City's

and I ntervenors' Menorandum of Law on Legal Inport of

Suppl ement al Evi dence on Renand is granted.*

RECOMVENDATI ON

Based on the Findings of Fact and Concl usi ons of Law
contained in the Recommended Order dated March 5, 2004, as
revised by the foregoing Findings of Fact and Concl usi ons of

Law, it is
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RECOVMENDED t hat the Adm nistration Comm ssion enter a
final order determning that the small scal e devel opnent
anendnent adopted by the Cty of Jacksonville in O dinance No.
2003- 1070-E is not in conpliance.

DONE AND ENTERED t his 22nd day of July, 2004, in

Tal | ahassee, Leon County, Florida.

%m@—@ﬂyw

DONALD R ALEXANDER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 22nd day of July, 2004.

ENDNOTES

1/ Because the thirtieth day falls on Sunday, July 25, 2004, the
due date for submtting this Revised Recormended Order is Mnday,
July 26, 2004.

2/ Because the change in the reclassification of the road is an
anmendnent to the Transportation Elenment of the Plan, it
constitutes a legislative decision by the City. Martin County v.
Yusem 690 So. 2d 1288, 1294 (Fla. 1997). Therefore, it is not a
pi ece of information or datumthat is subject to the rule that
only data in existence at the tinme the anmendnent is adopted can
be considered. See Zenel et al. v. Lee County et al., Case No.
90-7793GM 15 F. A L.R 2735 (DCA June 22, 1993), aff'd, 642 So.

2d 1367 (Fla. 1st DCA 1994). Absent an exception, which has not
been shown here, the conprehensive plan in effect at the tinme of
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t he FLUM change shoul d govern future devel opnent in the City.
Conpare Dept. of Comm Affrs. v. Young and Monroe County, Case
No. 88-3451, 1988 W. 617631 at page 15 (DOAH, Recommended Order
Feb. 1 1995, FLWAC Final Order April 13, 1995)("the

[ conprehensi ve plan and | and devel opnent regul ati ons] to be
applied [are] the [plan and LDRs] in effect when the permts were
i ssued").

3/  The undersigned has rejected a contention that deference
shoul d be accorded the City's interpretation (enunciated at the
final hearing) that the node extends west fromthe intersection
of Atlantic and University Boul evards through the Bartram
property and continues all the way to the Little Pottsburg Creek.
See, e.g., Dixon v. Cty of Jacksonville, 774 So. 2d 763, 765
(Fla. 1st DCA 2000)("We reject . . . the Cty's argunent that
deference should be given to the City's interpretation of [the
conprehensive | and use plan] which it adm nisters, thereby
requiring its approval so long as its construction falls within
the range of possible interpretations.”). The Cty's
interpretation of where the node exists has been previously
rejected. See Finding of Fact 33.

4/ In footnote 6 of the City's and Intervenors' joint filing
dated July 12, 2004, Intervenors, but not the City, contend for
the first time that Policies 1.1.8 and 3.2.1 have no application
here since they are to be considered only when the property is
actual ly devel oped. Besides being untinely, and outside the
scope of the remand, this contention is not supported by the
record.

COPI ES FURNI SHED

Bar bara Lei ghty, derk

Growt h Managenent and Strategic Planning
The Capitol, Room 2105

Tal | ahassee, Florida 32399-0001

Raquel A. Rodriguez, Ceneral Counsel
Ofice of the Governor

The Capitol, Room 209

Tal | ahassee, Florida 32399-0001

Robert P. Gardner, Jr., Esquire

1529 OGak Haven Road
Jacksonville, Florida 32207-2238
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Si dney F. Ansbacher, Esquire
Upchurch, Bailey and Upchurch, P.A
Post O fice Drawer 3007

St. Augustine, Florida 32085-3007

C ndy A Laquidara, Esquire

City of Jacksonville

117 West Duval Street, Suite 480
Jacksonville, Florida 32202-3700

T. R Hainline, Esquire

Rogers Towers, P.A

1301 Riverpl ace Boul evard, Suite 1500
Jacksonville, Florida 32207-9700

Karl J. Sanders, Esquire

Edwar ds, Cohen, Sanders, Dawson
& Mangu, P.A

Si x East Bay Street, Suite 500

Jacksonville, Florida 32202-5405

Hei di M Hughes, General Counse
Department of Conmunity Affairs
2555 Shumard Cak Drive, Suite 325
Tal | ahassee, Florida 32399-2100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within 15
days of the date of this Recommended Order. Any exceptions to
this Recomended Order should be filed with the agency that wil
render a final order in this matter.
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